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The NCAA Infractions Process and Peer Review 

JOSH LENS 

 

 

 

When college coaches face accusations that they violated NCAA rules, 

their careers can be at stake. It may be in coaches’ best interests for 

their peers to determine the fate of these allegations, as fellow coaches 

likely appreciate the intricacies and pressures that accompany today’s 

highly commercialized college athletics. Thus, it may hearten coaches 

facing allegations of NCAA rules violations that the NCAA advertises 

its process as peer reviewed. In reality, however, the panel of 

individuals judging a coach’s alleged misconduct at the actual hearing 

to determine the allegations’ merit would not include a fellow coach. At 

best, the panel may include a former coach who last coached ten years 

ago or more. 

 

This Article examines peer review in the NCAA infractions process. It 

compares the legal profession’s system in which attorneys judge their 

peers’ misconduct to the NCAA infractions process, concluding that the 

rationale for use of peer review in attorney misconduct instances 

applies to coaches in the infractions process. Thus, the Article suggests 

that the NCAA include current coaches on the Committee on 

Infractions, which is the judge and jury for allegations of NCAA rules 

violations. Alternatively, given the lack of current coaches on the 

Committee on Infractions, the NCAA should cease describing its 

infractions system as peer reviewed in cases involving coaches. 
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I. INTRODUCTION 

Peers often judge other professionals accused of violating standards or rules 

in their profession. Attorneys and medical professionals are examples. The 

process through which college coaches accused of violating NCAA legislation 

are judged is described as, and supposed to be, peer reviewed. However, a panel 

of individuals who adjudicates the allegations will not include any current 

coaches and, at best, may include someone who coached ten years ago. Instead, 

faculty members, attorneys and judges, university administrators, college 

athletics conference officials, and other individuals from non-coaching 

professions judge coaches’ alleged wrongdoing. These individuals’ decisions 

carry substantial implications for coaches, as penalties for NCAA rules 

violations can be significant for coaches, including loss of employment and 

placing their careers in jeopardy. 

This Article examines peer review within the NCAA infractions process and 

is organized as follows. Part II describes the NCAA infractions process through 

which the NCAA charges individuals with NCAA rules violations and the 

Committee on Infractions (COI) adjudicates them. Part III examines the use of, 

and rationale for, peer review for attorney misconduct in the legal profession. 

Part IV scrutinizes the NCAA’s description of its infractions process as peer 

reviewed and suggests that the rationale for use of peer review in the legal 

profession exists for coaches in the NCAA infractions process. The Article 

concludes that the NCAA should either stop describing its infractions process 

as peer reviewed in cases involving coaches or, given college athletics’ 

changing landscape, include current coaches on the COI. 

II. THE CURRENT NCAA DIVISION I INFRACTIONS PROCESS AND REVIEW 

OF IT 

To effectively examine peer review within the NCAA infractions process, 

it is important to understand the process. Thus, this Part describes the current 
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NCAA Division I infractions process and the review that provides the 

opportunity to make changes to it.  

A. The Current NCAA Division I Infractions Process 

The NCAA describes itself as a member-led organization that consists of 

over a thousand colleges and universities.1 Through the NCAA’s legislative 

process, its member universities propose and adopt rules regarding college 

athletics and implement them on campus.2 The NCAA notoriously does not lack 

for rules. For example, one such rule in the NCAA Division I Manual defines 

the term “business day” while others regulate when and how often coaches can 

call or write prospective student-athletes or even answer incoming calls from 

them.3 

NCAA member universities and their staff members that abide by NCAA 

legislation should not be disadvantaged by so doing.4 Thus, universities created 

the enforcement process to help ensure fair play and integrity among members.5 

One group of NCAA employees in particular bears this responsibility: the 

NCAA’s enforcement staff.6 The enforcement staff consists of a few dozen 

 
 1 What Is the NCAA?, NCAA, http://ncaa.org/about/resources/media-center/ncaa-101 

/what-ncaa [https://perma.cc/JS54-67W9] (providing basic information regarding the 

NCAA). 

 2 Id. (noting these rules include “everything from recruiting and compliance to 

academics and championships”). 

 3 NCAA, 2020-21 DIVISION I MANUAL §§ 13.02.1, 13.1.3, 13.4.1 (2020), 

http://ncaapublications.com/productdownloads/D121.pdf [https://perma.cc/M423-XB52]. 

Division I is the highest of the three divisions in the NCAA’s structure. Glenn M. Wong et 

al., NCAA Division I Athletic Directors: An Analysis of the Responsibilities, Qualifications 

and Characteristics, 22 JEFFREY S. MOORAD SPORTS L.J. 1, 5 (2015). Division I’s brand 

name universities and revenues shape public perceptions of college athletics. Alan Blinder, 

How College Sports May Change Under Proposed NCAA Rule Revisions, N.Y. TIMES (Nov. 

15, 2021), http://nytimes.com/2021/11/15/sports/ncaafootball/ncaa-constitution.html 

[https://perma.cc/DCR4-EMHN]. 

 4 See Elizabeth Lombard, Changes Are Not Enough: Problems Persist with NCAA’s 

Adjudicative Policy, 95 NOTRE DAME L. REV. 925, 928 (2019) (describing NCAA’s 

infractions process’s purpose); see also JON DUNCAN, NCAA, ENFORCEMENT SELF-STUDY 

OPERATIONS AND COMPLIANCE 17 (2019), 

http://ncaaorg.s3.amazonaws.com/infractions/guides/2019ENF 

_SelfStudyOperComp.pdf [https://perma.cc/QR38-4T2D] (stating that every infractions 

case moves “toward a state where compliant schools are not disadvantaged by their 

commitment to compliance”). 

 5 See Division I Infractions Process, NCAA, http://ncaa.org/enforcement/division-i 

-infractions-process (illustrating the four means by which an infractions case involving a 

Division I member university resolves, and that three of them end with COI decisions). The 

author acknowledges, yet avoids, contributing to the trend of criticizing the overall 

infractions process and structure.  

 6 See NCAA, DIVISION I INFRACTIONS 2019–20 ANNUAL REPORT 9 (2020), https: 

//ncaaorg.s3.amazonaws.com/infractions/d1/2019D1Inf_AnnualReport.pdf 

http://nytimes.com/2021/11/15/sports/ncaafootball/ncaa-constitution.html
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individuals,7 including former coaches, campus administrators, compliance 

staff members, student-athletes, and attorneys.8  

Many have described the enforcement staff as the NCAA’s prosecutor.9 It 

is the NCAA entity responsible for reviewing information about potential 

violations.10 The enforcement staff receives information regarding potential rule 

violations from many sources (e.g., self-reports or third-party sources).11 If a 

situation warrants further investigation, the enforcement staff issues a notice of 

inquiry to the involved member university and works with it to discover the 

facts.12 By sending a notice of inquiry to the university, the enforcement staff 

signals the commencement of a formal, joint investigation of and with the 

university.13 The enforcement staff must review information regarding potential 

violations in a fair, accurate, collaborative, and timely manner.14  

If the enforcement staff believes the information may substantiate 

violations, it alleges potential Level I or Level II violations (Level I is the more 

 
[https://perma.cc/4GCJ-3S5N] [hereinafter 2019–20 ANNUAL REPORT] (describing the 

enforcement staff’s role in the infractions process). 

 7 Evaluations Show Infractions Process Improvements, NCAA (Aug. 1, 2016), 

http://ncaa.org/about/resources/media-center/news/evaluations-show-infractions-process 

-improvements [https://perma.cc/8HJZ-FWL6] (describing efforts to improve the infractions 

process and noting the enforcement staff consisted of 57 individuals in 2016). 

 8 NCAA, INSIDE THE DIVISION I INFRACTIONS PROCESS: WHO’S WHO IN THE 

INFRACTIONS PROCESS (2019), 

http://ncaaorg.s3.amazonaws.com/infractions/d1/glnc_grphcs/D1INF_InfractionWhoisWh

o.pdf [https://perma.cc/F4BA-BPYE] (describing individuals and their roles in the 

infractions process). 

 9 See Timothy Davis & Christopher T. Hairston, Majoring in Infractions: The 

Evolution of the National Collegiate Athletic Association’s Enforcement Structure, 92 OR. 

L. REV. 979, 988 (2014) (describing the enforcement staff’s actions to include presenting 

information to support allegations of rules infractions to the COI); see also Mike Rogers & 

Rory Ryan, Navigating the Bylaw Maze in NCAA Major-Infractions Cases, 37 SETON HALL 

L. REV. 749, 753–54 (2007) (noting that enforcement staff members are full-time NCAA 

employees). 

 10 See Division I Infractions Process, supra note 5. 

 11 NCAA, INSIDE THE INFRACTIONS PROCESS: PATHS FOR HANDLING POTENTIAL 

VIOLATIONS (2020), http://ncaaorg.s3.amazonaws.com/infractions/d1/glnc_grphcs/D1INF 

_ResolutionPathsforViolations.pdf [https://perma.cc/K7YV-J77K] (illustrating various 

resolution paths for potential violations). 

 12 See Division I Infractions Process, supra note 5. 

 13 See Jerry R. Parkinson, Scoundrels: An Inside Look at the NCAA Infractions and 

Enforcement Processes, 12 WYO. L. REV. 215, 224–26 (2012) (explaining that the 

investigation will go “wherever else the evidence leads”). The notice of inquiry is not an 

allegation; rather, it informs the university of a formal investigation. Rogers & Ryan, supra 

note 9, at 765. 

 14 See 2019–20 ANNUAL REPORT, supra note 6, at 9 (characterizing trust and 

collaboration between the enforcement staff, universities, and conferences as “vital” to the 

process). 
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significant of the two).15 The enforcement staff makes its allegations in a formal 

document directed to the university called a notice of allegations (“NOA”).16 

The enforcement staff bears the burden of proving its violation allegations.17 

There are four means by which an infractions case involving a Division I 

member university resolves, and three of them conclude with a decision by the 

Committee on Infractions (“COI”).18 The COI is an independent administrative 

body that includes volunteers from NCAA member universities and 

conferences, as well as individuals with legal training from the general public.19 

More specifically, COI members’ professional profiles include current and 

former university presidents and chancellors, athletics directors, conference 

commissioners, former college coaches, and professors.20 Thus, the COI touts 

the infractions process as peer reviewed.21 There are up to twenty-four COI 

members at any given time, a smaller panel of which considers each case on the 

COI’s behalf.22  

If the university and any other parties (e.g., coaches) agree with the 

enforcement staff on the facts, violations, level(s) of violations, and penalties, 

the enforcement staff and parties may pursue “negotiated resolution” to resolve 

the matter.23 The enforcement staff and parties draft a report and submit it to the 

 
 15 See id. at 6–7 (providing overview of infractions process). There are three levels of 

violations. See id. at 5. The COI will hear and determine cases involving alleged Level I and 

II violations, whereas, for the most part, the enforcement staff and universities handle Level 

III violations. Id. at 9. For context, the enforcement staff alleged an average of ninety-one 

Level I or II violations per year between 2017 and 2019. See id. at 11 (providing data 

regarding enforcement staff allegations). For further context, the COI hosted six hearings 

over disputed allegations in 2019. See id. at 12.  

 16 Parkinson, supra note 13, at 226 (explaining that the enforcement staff directs the 

notice to the university’s president or chancellor). 

 17 Id. at 224 (noting that the COI has concluded that the enforcement staff has not met 

its burden “plenty” of times). 

 18 See Division I Infractions Process, supra note 5 (illustrating that three of the four 

means through which the process resolves allegations involve the COI). 

 19 Division I Committee on Infractions, NCAA, 

http://ncaa.org/governance/committees 

/division-i-committee-infractions [https://perma.cc/WV3A-YKGU](describing COI). 

 20 See NCAA, INSIDE THE DIVISION I INFRACTIONS PROCESS: DIVISION I COMMITTEE 

ON INFRACTIONS COMPOSITION (2019), http://ncaaorg.s3.amazonaws.com/infractions/ 

d1/glnc_grphcs/D1INF_COICompsition-FactSheet.pdf [https://perma.cc/YVN2-QL5P] 

[hereinafter INSIDE: DIVISION I COMMITTEE ON INFRACTIONS COMPOSITION] (noting that a 

panel’s size is between three and seven COI members for each case). 

 21 See 2019–20 ANNUAL REPORT, supra note 6, at 5 (describing infractions process 

framework).  

 22 See INSIDE: DIVISION I COMMITTEE ON INFRACTIONS COMPOSITION, supra note 20. 

 23 Division I Infractions Process, supra note 5 (describing means of resolving 

infractions cases). 
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COI for review.24 The COI reviews the appropriateness of the parties’ agreed-

upon penalties.25 

When the parties agree to the facts and violation level but disagree on 

penalties, they may elect to forgo participating in a COI hearing and attempt to 

resolve their case via the “summary disposition track.”26 When doing so, the 

enforcement staff, university, and any individual subject to a violation allegation 

submit a report to the COI.27 If the COI accepts the report, it issues penalties.28 

However, the COI may reject the report and order a full hearing if it feels the 

enforcement staff failed to allege a pertinent violation.29 

In cases involving disputed allegations, a panel of COI members conducts 

a hearing and determines whether the enforcement staff’s allegations are 

accurate and, if so, imposes penalties on the involved university and any staff 

member(s) accordingly.30 The COI also has the authority to conclude that 

violations occurred even when the enforcement staff did not allege them.31 A 

COI hearing combines elements of a legal trial, an administrative agency 

hearing, and an academic misconduct hearing on a university campus.32  

In summary disposition and contested cases, the COI follows NCAA 

member-legislated guidelines when issuing penalties.33 “The penalties range 

 
 24 Id. (noting there is no opportunity to appeal a negotiated resolution). 

 25 NCAA, INSIDE THE DIVISION I INFRACTIONS PROCESS: NEGOTIATED RESOLUTION 

(2019), http://ncaaorg.s3.amazonaws.com/infractions/d1/glnc_grphcs/D1INF_Infractions 

ProcessNegotiatedResolution-FactSheet.pdf [https://perma.cc/3VHG-89SJ] (describing the 

negotiated resolution track). 

 26 See NCAA, INSIDE THE DIVISION I INFRACTIONS PROCESS: INFRACTIONS PROCESS 

OVERVIEW (2019), http://ncaaorg.s3.amazonaws.com/infractions/d1/glnc_grphcs/D1INF 

_InfractionsProcessOverview-FactSheet.pdf [https://perma.cc/LB2J-HV7D] [hereinafter 

INSIDE: INFRACTIONS PROCESS OVERVIEW] (illustrating different paths to resolve infractions 

cases). The summary disposition process should be streamlined and cooperative. Edward 

O’Brien, NCAA Announces Results of Its Investigation into UM’s Athletics Department, 

MONT. PUB. RADIO (July 26, 2013), http://mtpr.org/montana-news 

/2013-07-26/ncaa-announces-results-of-its-investigation-into-ums-athletics-department 

[https://perma.cc/3XZV-JTN6] (quoting University of Montana President Royce Engstrom 

following the University’s summary disposition case). 

 27 See INSIDE: INFRACTIONS PROCESS OVERVIEW, supra note 26. 

 28 See id. 

 29 See NCAA, DIVISION I COMMITTEE ON INFRACTIONS: INTERNAL OPERATING 

PROCEDURES, §§ 4-10-2-3, 4-10-3 (July 20, 2021), http://ncaaorg.s3.amazonaws.com 

/committees/d1/infraction/D1COI_IOPs.pdf [https://perma.cc/8332-4FCJ] [hereinafter 

INTERNAL OPERATING PROCEDURES]. 

 30 See Division I Infractions Process, supra note 5.  

 31 See INTERNAL OPERATING PROCEDURES, supra note 29, § 5-12. 

 32 See Gene Marsh & Marie Robbins, Weighing the Interests of the Institution, the 

Membership and Institutional Representatives in an NCAA Investigation, 55 FLA. L. REV. 

667, 678 (2003) (describing a COI hearing as “a unique process”). For a comparison between 

NCAA infractions proceedings and legal proceedings, see Rogers & Ryan, supra note 9, at 

754–61.  

 33 See 2019–20 ANNUAL REPORT, supra note 6, at 15 (describing penalty guidelines as 

increasingly serious). 
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from financial penalties and vacation of records to [athletics] scholarship 

reductions and postseason bans.”34 The COI ultimately produces a written 

decision detailing the facts, violations, and penalties.35 A law review article co-

authored by former COI chair Gene Marsh describes the COI as “the thousand 

pound gorilla, with the final word in the case.”36 

Finally, the enforcement staff, member universities, and other parties to an 

infractions case may attempt to resolve a disputed case through the independent 

accountability resolution process (“IARP”).37 The IARP was created in August 

2019 and seeks to draw on the expertise of independent experts—with no 

university affiliation—to review, hear, and decide select “complex” Division I 

cases.38 Complex cases may include those involving allegations of core NCAA 

values, such as failing to prioritize academics or student-athlete well-being, the 

possible imposition of significant penalties, or conduct that is contrary to the 

NCAA’s cooperative principles.39 Universities, the COI chair, or the vice 

president of the enforcement staff may request the independent review of a 

case.40 The University of Louisville, University of Arizona, Louisiana State 

University, University of Kansas, and North Carolina State University chose to 

resolve recent cases involving their men’s basketball programs through the 

IARP.41  

B. The NCAA’s Review of, and Potential Changes to, Its Infractions 

Process 

In July 2021, the NCAA Board of Governors (“BOG”) announced the 

formation of a Constitution Committee that includes university presidents, 

 
 34 Nathaniel Richards, The Judge, Jury, and Executioner: A Comparative Analysis of 

the NCAA Committee on Infractions Decisions, 70 ALA. L. REV. 1115, 1116 (2019) (citing 

relevant NCAA legislation). 

 35 2019–20 ANNUAL REPORT, supra note 6, at 21. 

 36 See Marsh & Robbins, supra note 32, at 677 (describing the COI’s vast authority in 

cases that a party does not appeal). 

 37 See Division I Infractions Process, supra note 5. Note that in January 2022, the 

Division I Board of Directors temporarily suspended additional referrals to the IARP 

pending the review of the Division I infractions process described in Section II.B. Michelle 

Brutlag Hosick, DI Board of Directors Pauses Referrals to Independent Infractions Process, 

NCAA (Jan. 20, 2022), http://ncaa.org/news/2022/1/20/media-center-di-board-of-directors-

pauses-referrals-to-independent-infractions-process.aspx [https://perma.cc/7JPB-XQT5]. 

 38 Independent Accountability Resolution Process, IARP, http://iarpcc.org 

[https://perma.cc/Y98J-NEWQ] (describing IARP).  

 39 Id.  

 40 Id. (noting the Infractions Referral Committee reviews the request for referral). 

 41  Kevin Boone, NCAA Infractions Cases for Kansas, Louisville, LSU, Memphis, 

Arizona, NC State Updated by IARP, CBS (Oct. 11, 2021), 

https://www.cbssports.com/college-basketball/news/ncaa-infractions-cases-for-kansas-

louisville-lsu-memphis-arizona-and-nc-state-updated-by-iarp/ [https://perma.cc/68AZ-

KSG4]. 

http://ncaa.org/news/2022/1/20/media-center-di-board-of-directors-pauses-referrals-to-independent-infractions-process.aspx
http://ncaa.org/news/2022/1/20/media-center-di-board-of-directors-pauses-referrals-to-independent-infractions-process.aspx
https://urldefense.com/v3/__https:/www.cbssports.com/college-basketball/news/ncaa-infractions-cases-for-kansas-louisville-lsu-memphis-arizona-and-nc-state-updated-by-iarp/__;!!KGKeukY!gOCsS3e-HBbunAe6juw6iTACCq599sA5oRpwaFZRplpUX2_IhbWdNrFNiQFWcb-aYcAzSX_r3boYkA$
https://urldefense.com/v3/__https:/www.cbssports.com/college-basketball/news/ncaa-infractions-cases-for-kansas-louisville-lsu-memphis-arizona-and-nc-state-updated-by-iarp/__;!!KGKeukY!gOCsS3e-HBbunAe6juw6iTACCq599sA5oRpwaFZRplpUX2_IhbWdNrFNiQFWcb-aYcAzSX_r3boYkA$
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conference commissioners, athletics directors, and student-athletes.42 The BOG 

charged the Committee with identifying core principles that define college 

athletics and proposing a new governance model in a draft of a revised NCAA 

constitution.43 NCAA President Mark Emmert described the effort as “not about 

tweaking the model we have now” but rather “wholesale transformation so we 

can set a sustainable course for college sports for decades to come.”44 

The Constitution Committee released a draft of its proposed new 

constitution in November 2021.45 Under the 18 ½ page draft, reduced from the 

original constitution’s 43 pages, changes included permitting each division to 

determine how to enforce its rules, likely resulting in changes to the NCAA 

enforcement department and process’s current structure.46 The NCAA 

relinquishing its role as a powerful and often heavy-handed overseer of NCAA 

rules is significant and leaves questions regarding how Division I rules 

enforcement would look and work.47 

In an event later in November 2021 that the NCAA described as historic, 

over 2,500 NCAA conference and member university representatives met to 

discuss and provide feedback on the Constitution Committee’s draft 

constitution.48 Most Division I member university representatives voiced 

support of the draft constitution, seeking only minor changes.49 A December 

 
 42  Megan Durham, NCAA Board of Governors to Convene Constitutional Convention, 

NCAA (July 30, 2021), http://ncaa.org/about/resources/media-center/news/general-ncaa-

board-of-governors-to-convene-constitutional-convention [https://perma.cc/F6WQ-J45H] 

(describing the Committee’s formation as “historic”). The BOG consists mainly of 

presidents and chancellors from each of the NCAA’s three divisions and is the NCAA’s 

highest ranking governing body. Governance, NCAA, http://ncaa.org/governance 

[https://perma.cc/3WC8-YPQ4] (describing the BOG’s role as including strategic planning 

and adopting and implementing policies to resolve core issues). 

 43  Durham, supra note 42 (noting the BOG’s desire for a new governance model that 

permits “quicker change without sacrificing broader values”). 

 44  Id. (quoting Emmert). 

 45  Maria Carrasco, The New NCAA Constitution Hints at Big Changes Ahead, INSIDE 

HIGHER ED (Nov. 9, 2021), http://insidehighered.com/news/2021/11/09/ncaa-draft-

constitution-aims-restructure-divisions [https://perma.cc/SYC9-ZH2Y] (describing the draft 

constitution as offering “a glimpse into the future of college athletics”). 

 46  Id. (explaining that the draft constitution provides each division the authority to 

govern itself and determine its governing structure). 

 47  See Dennis Dodd, NCAA Unveils Modernized Constitution Draft with Divisions 

Granted Increased Governing Power, CBS SPORTS (Nov. 8, 2021), 

http://cbssports.com/college-football/news/ncaa-unveils-modernized-constitution-draft-

with-divisions-granted-increased-governing-power/ [https://perma.cc/2ALL-YPLE] (noting 

that it would be the first time the NCAA would leave rules enforcement to the three 

divisions). 

 48  Corbin McGuire, NCAA Members Discuss Draft Constitution at Virtual Special 

Convention, NCAA (Nov. 15, 2021), http://ncaa.org/about/resources/media-

center/news/general-ncaa-members-discuss-draft-constitution-at-virtual-special-convention 

[https://perma.cc/V7MF-X8W3].  

 49  Dan Murphy & Heather Dinich, Most D-I Reps at NCAA Convention Say Only 

Minor Changes Needed to Proposed New Constitution, Per Straw Poll, ESPN (Nov. 15, 

http://ncaa.org/about/resources/media-center/news/general-ncaa-board-of-governors-to-convene-constitutional-convention
http://ncaa.org/about/resources/media-center/news/general-ncaa-board-of-governors-to-convene-constitutional-convention
http://ncaa.org/governance
http://insidehighered.com/news/2021/11/09/ncaa-draft-constitution-aims-restructure-divisions
http://insidehighered.com/news/2021/11/09/ncaa-draft-constitution-aims-restructure-divisions
http://cbssports.com/college-football/news/ncaa-unveils-modernized-constitution-draft-with-divisions-granted-increased-governing-power/
http://cbssports.com/college-football/news/ncaa-unveils-modernized-constitution-draft-with-divisions-granted-increased-governing-power/
http://ncaa.org/about/resources/media-center/news/general-ncaa-members-discuss-draft-constitution-at-virtual-special-convention
http://ncaa.org/about/resources/media-center/news/general-ncaa-members-discuss-draft-constitution-at-virtual-special-convention
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2021 draft of the constitution incorporated this feedback, including more 

explicitly stating that rules enforcement would become a divisional 

responsibility with the NCAA providing support upon request.50 

The draft constitution will continue to receive feedback and undergo 

revisions.51 By August 1, 2022, the three divisions will adopt any changes to the 

constitution.52  

III. USE OF PEER REVIEW IN THE LEGAL PROFESSION 

Many other professions utilize peer review in situations where a member of 

the profession has been charged with some form of misconduct. For example, 

consider the legal profession. Most states have adopted a version of the Model 

Rules of Professional Conduct, which further the overriding values of the legal 

profession.53 The Rules are designed to provide guidance and standards of 

conduct for attorneys and a structure for regulating conduct through disciplinary 

agencies.54 As Justice O’Connor explained,  

Like physicians, lawyers are subjected to heightened ethical demands on 

their conduct towards those they serve. These demands are needed because 

market forces, and the ordinary legal prohibitions against force and fraud, are 

simply insufficient to protect the consumers of their necessary services from 

the peculiar power of the specialized knowledge that these professionals 

possess.55 

 
2021), https://www.espn.com/college-sports/story/_/id/32640051/most-d-reps-ncaa-

convention-say-only-minor-changes-needed-proposed-new-constitution-per-straw-poll 

[https://perma.cc/Z364-4QD4] (quoting Emmert as describing the revised constitution as 

“scaffolding for rebuilding the NCAA in a new and exciting fashion for the 21st century”). 

 50  See Charlie Henry, Committee Shares New Constitution Draft, NCAA (Dec. 7, 

2021), http://ncaa.org/about/resources/media-center/news/general-committee-shares-new-

constitution-draft [https://perma.cc/FJE7-ESS3].  

 51  See McGuire, supra note 48 (describing the process through which the NCAA 

constitution will update). 

 52  See Carrasco, supra note 45. 

 53  Scott R. Rosner, Conflicts of Interest and the Shifting Paradigm of Athlete 

Representation, 11 UCLA ENT. L. REV. 193, 218 (2004). 

 54  MODEL RULES OF PROF’L CONDUCT Preamble 20 (2020). 

 55  Shapero v. Ky. Bar Ass’n, 486 U.S. 466, 489–90 (1988) (O’Connor, J., dissenting) 

(explaining in her dissent how it would be unrealistic to demand that attorneys’ clients 

bargain for services in an arm’s length manner that may be appropriate when car shopping 

or choosing a dry cleaner). As Justice O’Connor indicates, the medical profession often 

incorporates peer review when one of its professional’s conduct is in question. For example, 

the American Medical Association’s Code of Medical Ethics states that the group that 

reviews fellow professionals and medical students’ conduct should include a significant 

number of individuals at a similar training level. CODE OF MEDICAL ETHICS OPINION 9.4.1(b) 

(AM. MED. ASS’N STANDARDS), http://www.ama-assn.org/delivering-care/ethics/peer-

review-due-process [https://perma.cc/EMS3-AVNT]. The Arkansas State Medical Board, 

for example, describes its mission as protecting the public by regulating the practices of 

http://ncaa.org/about/resources/media-center/news/general-committee-shares-new-constitution-draft
http://ncaa.org/about/resources/media-center/news/general-committee-shares-new-constitution-draft
http://www.ama-assn.org/delivering-care/ethics/peer-review-due-process
http://www.ama-assn.org/delivering-care/ethics/peer-review-due-process
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Licensed attorneys serve as peer reviewers in the legal profession’s 

disciplinary process.56 Thus, peers decide sanctions for violations of the ethical 

code.57 Arkansas, for example, has a Committee on Professional Conduct that 

has authority to: (1) “investigate . . . complaints alleging violation of the 

Arkansas Model Rules of Professional Conduct and [(2)] impose any sanctions 

permitted and deemed appropriate.”58 The Committee uses four panels 

composed of seven members, five of whom are attorneys and two of whom are 

non-lawyers, to investigate complaints and enforce Arkansas’s Model Rules.59 

Consequently, over 70 percent of the individuals who will bear judgment on an 

Arkansas attorney’s potential misconduct are fellow attorneys. 

IV. PEER REVIEW WITHIN THE NCAA INFRACTIONS PROCESS 

In 2019, coaches committed 82 percent of Level I and II violations.60 During 

that same year, only four of the 22 COI members had college coaching 

 
numerous types of medical professionals. See ASMB Mission, ARK. STATE MED. BD., 

http://armedicalboard.org/About.aspx#:˜:text=The%20Medical%20Board’s%20mission%2

0is,Occupational%20Therapy%20Assistants%2C%20Radiology%20Practitioner 

[https://perma.cc/N2WC-9HN5]. It includes fourteen members, twelve of whom are medical 

professionals. See Board Members, ARK. STATE MED. BD., 

http://armedicalboard.org/Public/BoardMembers.aspx%5C [https://perma.cc/JD9J-DGDE]. 

The remaining two members are not actively engaged in, or retired from, practicing 

medicine. See id. (noting that one of the two remaining members represents consumers while 

the other represents the elderly). Likewise, the Texas Board of Nursing utilizes its Nursing 

Peer Review process to evaluate things like the quality of patient care rendered by a nurse. 

See Frequently Asked Questions — Nursing Peer Review, TEX. BD. OF NURSING, 

http://bon.texas.gov/faq_peer_review.asp [https://perma.cc/EP86-YXKL]. Under it, a 

nursing peer review committee must consist of at least three-fourths nurses and, when 

reviewing a registered nurse’s practice, must consist of two-thirds registered nurses, which 

are the only individuals who may vote. See id.  

 56  Neil W. Hamilton, The Ethics of Peer Review in the Academic and Legal 

Professions, 42 S. TEX. L. REV. 227, 253–54 (2001). 

 57  Id. (noting that judges may ultimately review peers’ decisions regarding discipline 

as courts have power to regulate the profession, although bar associations actively draft, 

promote, and enforce ethics codes).  

 58  ARK. SUP. CT. COMM. ON PRO. CONDUCT, 2020 ANNUAL REPORT 2 (2020), 

http://arcourts.gov/sites/default/files/formatted-files/2020-Annual-Report-FULL-12-31-

20.pdf [https://perma.cc/7HP7-WB2U] (describing the mission of lawyer discipline 

proceedings as maintaining appropriate standards of professional conduct to protect the 

public and administration of justice from lawyers whose conduct demonstrated that they are 

unable or likely to be unable to properly discharge their professional duties). 

 59  See id. at 2–3. 

 60  See 2019–20 ANNUAL REPORT, supra note 6, at 12 (illustrating that head coaches 

commit 52 percent of level I and II violations, followed by 15 percent attributable to assistant 

coaches, and 15 percent attributable to multiple coaching staff members). It makes sense that 

head coaches commit the majority of level I and II violations, as NCAA legislation renders 

them presumptively responsible for their staff members’ violations. For additional 

information on NCAA head coach responsibilities legislation, see generally Josh Lens, The 

http://armedicalboard.org/Public/BoardMembers.aspx%5C
http://bon.texas.gov/faq_peer_review.asp
http://arcourts.gov/sites/default/files/formatted-files/2020-Annual-Report-FULL-12-31-20.pdf
http://arcourts.gov/sites/default/files/formatted-files/2020-Annual-Report-FULL-12-31-20.pdf
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experience, and all were former college coaches with the most recent coaching 

experience among the four individuals occurring ten years ago.61 A panel of 

three to seven COI members hears most infractions cases.62 Thus, in what the 

COI describes as a peer reviewed process,63 no COI panel that decided a case in 

2019 included a current coach, and many did not include any former coaches.  

For example, consider Georgia Institute of Technology’s (Georgia Tech) 

2019 case, which centered on inducement and benefit violations involving its 

men’s basketball staff and two of its boosters.64 More specifically, the COI 

concluded that: (1) now-former assistant coach Darryl LaBarrie orchestrated 

impermissible inducements and benefits from a booster during a highly 

recruited prospective student-athlete’s campus visit that included visiting a strip 

club and meeting NBA players and; (2) another booster was impermissibly 

involved with two student-athletes and a potential transfer student-athlete after 

head coach Josh Pastner welcomed the booster into the program.65 Thus, the 

 
Propriety of Incorporating Enforcement Staff Declination Statements into the NCAA 

Infractions Process Following Bylaw 11.1.1.1 Head Coach Responsibilities Investigations, 

100 NEB. L. REV. 483 (2021). 

 61  See 2019–20 ANNUAL REPORT, supra note 6, at 16–17 (listing COI members and 

their biographical information). COI member Thomas Hill’s career has been mostly devoted 

to on-campus administration and he has not coached track and field for several decades. See 

Dr. Thomas Hill-Greater New Orleans Sports Hall of Fame, ALLSTATE SUGAR BOWL, 

http://allstatesugarbowl.org/classic/thomas-hill-hall-of-fame/ [https://perma.cc/2TSX-

UQZC] (last visited Feb. 7, 2022). Bobby Cremins served as head men’s basketball coach at 

Appalachian State, Georgia Tech, and the College of Charleston, retiring in 2012. NCAA 

Division I Committee on Infraction Roster, NCAA, 

https://www.ncaa.org/sports/2018/3/20/ncaa-division-i-committee-on-infractions-

roster.aspx [https://perma.cc/H4FP-8BS6]. Jody Conradt retired from coaching women’s 

basketball in 2007. Id. Joe Novak retired from serving as a head football coach in 2007. See 

CFB150: Joe Novak, MIAMI REDHAWKS FOOTBALL, 

http://miamiredhawks.com/news/2019/7/22/football-cfb150-joe-novak 

[https://perma.cc/34W7-M8UB]. 

 62  See 2019–20 ANNUAL REPORT, supra note 6, at 17 (noting that a three-member panel 

may hear a case in certain circumstances, including based on the number and/or nature of 

allegations). 

 63  See id. at 3, 5 (stating that “[t]he peer-review process (negotiated resolution, 

summary disposition, contested hearing and appeals) continues to be an effective way to 

decide infractions cases” and “The NCAA peer-review infractions process begins and ends 

with membership presidents, athletics directors, administrators and coaches.”). 

 64  COMM. ON INFRACTIONS, NCAA, GEORGIA INSTITUTE OF TECHNOLOGY PUBLIC 

INFRACTIONS DECISION 1 (2019), 

http://web3.ncaa.org/lsdbi/search/miCaseView/report?id=102902 [https://perma.cc/A74P-

93CG] [hereinafter Georgia Tech Case].  

 65  Id. at 2. The COI admonished that “Adult entertainment has no place in the NCAA 

Collegiate Model. It is particularly abhorrent in the recruiting process where coaches and 

others in a position of trust are responsible for the well-being of high school students visiting 

their campus.” Id. at 11. COI written decisions do not name involved individuals; however, 

numerous media outlets identified Pastner and LaBarrie as the involved coaches. For 

example, see Associated Press, NCAA Hits Ga Tech with Postseason Ban, 4 Years of 

http://allstatesugarbowl.org/classic/thomas-hill-hall-of-fame/
http://miamiredhawks.com/news/2019/7/22/football-cfb150-joe-novak
http://web3.ncaa.org/lsdbi/search/miCaseView/report?id=102902
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case’s underlying violations stemmed from men’s basketball coaches inviting 

two outside individuals into their program to interact with student-athletes and 

a prospective student-athlete in ways that violated NCAA rules.66  

The COI imposed significant penalties on Georgia Tech and LaBarrie. 

These penalties included four years of NCAA probation, the inability of the 

men’s basketball program to participate in 2020 postseason tournaments, a 

reduction in the number of athletics scholarships that the men’s basketball 

program could award, and recruiting restrictions.67 The COI also imposed a 

three-year show-cause order on LaBarrie, during which time any university 

employing the assistant coach had to show cause why he should be permitted to 

engage in athletically related duties.68 After resigning from Georgia Tech when 

the university placed him on leave during the NCAA investigation, LaBarrie has 

been unable to get back into college coaching.69 While he was not cited 

individually with any violations, the case and violations likewise negatively 

affect Pastner and his program.70 However, despite the significant ramifications 

for the involved coaches, the COI panel that heard the case and levied penalties 

did not include any current or former college coaches in what is supposed to be 

a peer reviewed process.71 

 
Probation, USA TODAY (Sept. 26, 2019), 

http://usatoday.com/story/sports/ncaab/2019/09/26/ncaa-hits-ga-tech-with-postseason-ban-

4-years-of-probation/40204903/ [https://perma.cc/S24V-ZFB8]. 

 66  Georgia Tech Case, supra note 64, at 9. 

 67  See id. at 20–21. 

 68  See id. at 21–22. For additional information on show-cause orders’ significance, see 

generally Josh Lens, Voiding the NCAA Show-Cause Penalty: Analysis and Ramifications of 

a California Court Decision, and Where College Athletics and Show-Cause Penalties Go 

from Here, 19 U.N.H. L. REV. 21 (2020). 

 69  See Ken Sugiura, Paul Hewitt Coaching in G League with Darryl LaBarrie, 

ATLANTA JOURNAL-CONSTITUTION (Jan. 29, 2021), http://ajc.com/sports/georgia-tech/paul-

hewitt-coaching-in-g-league-with-darryl-labarrie/SAY2MZRRN5A2PGEVFP47AHZZCI/ 

[https://perma.cc/3A7Z-7K23] (noting that LaBarrie had been forced to do broadcast work, 

serve as a private trainer, and work at Chick-fil-A and Amazon after resigning from Georgia 

Tech). 

 70  See Gary Parrish, Georgia Tech Pays a Heavy Price for Josh Pastner’s Poor Choice 

of Letting His Friends Inside the Program, CBS SPORTS (Sept. 26, 2019), 

http://cbssports.com/college-basketball/news/georgia-tech-pays-a-heavy-price-for-josh-

pastners-poor-choice-of-letting-his-friends-inside-the-program/ [https://perma.cc/QS84-

X8H7] (noting that the enforcement staff did not charge Pastner individually with NCAA 

rules violations).  

 71  The COI’s written decision in the Georgia Tech case lists the individuals who 

comprised the panel on page 26. Georgia Tech Case, supra note 64, at 26. The author and 

his research assistant conducted a Google search of each of the individuals, which revealed 

that none have served as college coaches. Note that these are deservedly well-respected 

individuals inside and outside of college athletics and the fact that they are not coaches does 

not mean they decided the case wrong – the author simply suggests that this is an example 

of a COI decision involving college coaches decided by a group of individuals who are not, 

and have not been, coaches and thus was not peer reviewed as the process is advertised.  
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Former COI chair Marsh had worked in athletics compliance on campus and 

never coached prior to his appointment to the COI.72 However, Marsh 

recognized the value and credibility that individuals with actual experience in 

recruiting, coaching, and compliance brought to the COI panels on which he 

served: 

As is true in all areas of rules compliance, whether it be in athletics, banking, 

securities markets or elsewhere, the harshest critics and judges tend to come 

from people who “have never been there.” At many points in our deliberations 

over the years, Committee members who have actually held the positions and 

done the work of those we are judging have given us a refreshing and needed 

dose of reality, explaining what any single individual can and cannot do when 

greater forces are at work. At the same time, real experience in recruiting, 

coaching, and compliance can also cause that same individual to be a harsh 

judge of an individual who has failed miserably. Being judged by your peers 

cuts both ways. Some of the toughest and most frank exchanges between 

Committee members and coaches accused of major violations have come from 

members of the Committee who have coaching experience. That is probably as 

it should be. Similarly, faculty members of the Committee tend to get more on 

point when a case involves academic fraud.73 
 

Like attorneys, coaches constantly observe each other’s work and have the 

ability to report colleagues’ misconduct to their respective disciplinary 

authorities for misconduct.74 Further, clients and student-athletes place an 

enormous amount of trust in, and dependence on, their attorneys and coaches, 

respectively.75 However, while both professions’ disciplinary authorities 

describe their systems as peer reviewed, only the legal profession’s disciplinary 

system truly uses peers to judge misconduct.  

V. CONCLUSION 

For coaches accused of violating NCAA rules, the NCAA infractions 

process is not peer reviewed as described. Thus, the NCAA should cease 

describing the process as such for occasions where coaches are accused of 

misconduct or, ideally, it should determine a way to increase the number of 

coaches who serve on the COI as the rationale for utilizing peer review for 

 
 72  See Gene A. Marsh, A Call For Dissent and Further Independence in the NCAA 

Infractions Process, 26 CARDOZO ARTS & ENT. L.J. 695, 696–97 (2009). 

 73  Id. at 709. 

 74  See Hamilton, supra note 56, at 253–54 (noting that the occasions in which peers 

observe attorneys’ work results in an informal pressure to perform ethically). 

 75  See Shapero v. Ky. Bar Ass’n, 486 U.S. 466, 489–90 (1988) (O’Connor, J., 

dissenting) (Justice O’Connor explaining the power that attorneys possess over their clients 

given their specialized knowledge); see also NCAA, OKLAHOMA STATE UNIVERSITY PUBLIC 

INFRACTIONS DECISION 11 (2020), 

http://web3.ncaa.org/lsdbi/search/miCaseView/report?id=102864 [https://perma.cc/AD4W-

SPRQ] (describing a coach’s position as one of trust). 
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misconduct allegations in other professions exists in situations where coaches 

face NCAA rules violation allegations.  

 


